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MITIGATION FEE ACT
ANNUAL REPORTS

Prepared October 7, 2016
This memo is intended to help jurisdictions prepare annual reports for affordable housing impact fees in accordance with the Mitigation Fee Act. This memo is not intended to explain all of the complexity of the law, nor is it legal advice. Jurisdictions should consult appropriate legal counsel before taking any action. 

Background for Staff
While it remains unclear if Affordable Housing Impact Fees are subject to the provisions of the Mitigation Fee Act (Gov’t Code § 66000 et seq.), the safest approach is for jurisdictions to follow the rules. 
Under the Mitigation Fee Act, cities must produce annual and five year reports. This memo provides sample language for the annual report. See http://21elements.com/Resources/nexus-study.html for sample language about the five year report. Also, see the summary of reporting requirements prepared for 21 Elements by the law firm Goldfarb and Lipman, LLP, which is located on the 21 Elements website in the Impact Fee section. 
Background: Between July 1st and January 1st, cities must prepare a report that summarize the impact fee’s purpose, revenue collected, money spent, etc. 
· These must be made available to the public for at least 15 days
· After this public review period, the City Council must review the material at the next regularly scheduled public meeting. Notice must be provided of this meeting 15 days prior. The City Council does not need to take any specific action. 
The annual report must cover
(1) A brief description of the type of fee in the account; 
(2) The amount of the fee;
(3) The account balance at the beginning and end of the fiscal year; 
(4) The amount of fees collected and interest earned; 
(5) An identification of each expenditure from the account, including a brief description of the expenditure and the percentage of the total cost of the expenditure funded by the fees; 
(6) An approximate date when construction will begin if the city or county determines it has sufficient funds to complete a public improvement [in this case affordable housing]; 
(7) A description of any interfund transfer or loan made from the account; and 
(8) The amount of any refunds made from the account. (§ 66006(b)(1).)
This report only needs to cover impact fees. It does not need to include inclusionary housing in lieu fees or development agreements. 
Additional Resources
· General Legal Issues for Impact Fees
· Reporting Requirements Summary from Goldfarb and Lipman, LLP 
· Additional Material



Sample Report

Affordable Housing Trust Fund Annual Report
RECOMMENDATION 
Staff also recommends that Council review the information provided, but no specific action is required. 
BACKGROUND 
The City of ____, like many cities in the region, charges a fee on new development to fund affordable housing. These fees are commonly known as affordable housing impact fees. 
In 1989, the State Legislature passed Assembly Bill 1600 (AB1600), which added Sections 66000 et seq. to the California Government Code, commonly known as the Mitigation Fee Act. As required by law, these fees are segregated from the General Fund and accounted for in special revenue funds. Government Code Section 66001 requires that the City make available to the public information regarding development impact fees for each fund within 180 days after the end of each fiscal year. The information must include: 
 A brief description of the fee and the fund into which the fee was deposited; 
 The amount of the fee; 
 The associated fund’s beginning and ending balances for the fiscal year; 
 The total amount of fees collected and interest earned; 
 Identification of each public improvement on which impact fees were expended and the amount of expenditure on each improvement, including the total percentage of the cost of the public improvement that was funded with impact fees; 
 Identification of the approximate date by which construction of a public improvement will commence if the local agency determined that sufficient funds have been collected to complete financing on an incomplete public improvement and the public improvement remains incomplete (Attachment A); and 
 A description of each interfund transfer or loan made from an account or fund. 

Further, Government Code Section 66000 et. seq. also requires that findings describing the continuing need for impact fees be made every five years specifying the intended use of any unexpended impact fees, regardless of whether the fees are committed or uncommitted. Failure to make such findings subjects the City to going through a refunding procedure. 
The City has decided to administer the Housing Impact fee consistent with the requirements applicable to fees for public facilities in the Mitigation Fee Act, and this report meets those requirements. However, the City has not determined whether affordable housing impact fees are subject to the Mitigation fee act.

OVERVIEW
The City of ___ collects a fee on new residential and commercial development to help build new housing. This fees were established by City Council based on a Nexus study completed in ____. The fees are intended to help build workforce housing to meet the new demand created by new development. 
The current fee is _____
	The date of the first deposit into the fund
If this is the fifth year after the first deposit, cities MUST complete a five year report instead.
	

	Amount in fund at beginning of fiscal year
	

	Amount in fund at end of fiscal year
	

	Additional affordable housing trust fund reserves not collected by impact fees
	

	Amount collected from developments
	

	Amount of interest / investment income
	

	Description of interfund transfers made or other expenses/revenue
	

	Administrative charges to fund (optional)
	

	Total project related expenditures
	

	Total cost of expenditures
	

	Amount of any refunds
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	Property Location 
	Fees Paid
	Date Paid
	Type of Development (Commercial, Single Family, Hotel, etc)

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	





EXPENDITURES
The following expenditures were funded:
	Name of Project:
	

	Total Cost of Project
	

	Trust Fund Dollars Used for Project (Total and Percent)
	

	Description of Project
	



	Name of Project:
	

	Total Cost of Project
	

	Trust Fund Dollars Used for Project (Total and Percent)
	

	Description of Project
	



REMAINING FUNDS
Currently, there are/are not sufficient funds to complete an affordable housing fund. If there are sufficient funds, please describe the approximate date when construction will begin. 
IMPACT ON CITY RESOURCES
There is no impact on City resources resulting from this annual report, and this report meets the compliance requirements of the Mitigation Fee Act.

POLICY ISSUES
This report does not represent any change to existing City policy and affirms the City’s intention to continue to charge these impact fees to fund projects and programs that mitigate the direct and indirect impact of development in the City of Menlo Park.
ENVIRONMENTAL REVIEW
This report is not subject to the California Environmental Quality Act. 
PUBLIC NOTICE
Public notification to comply with the Mitigation Fee Act was achieved by posting the availability of the report at least 15 days prior to the meeting.
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