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What Happens If a Jurisdiction Does Not Adopt a Housing Element or the Element Does Not Comply with State Law?

If the California Department of Housing and Community Development determines that a Housing Element fails to substantially comply with the State’s Housing Element Law, there are potentially serious consequences that extend beyond the realm of residential land use planning. When a jurisdiction’s Housing Element is found to be out of compliance, its General Plan is at risk of being deemed inadequate, and therefore invalid. Because there must be findings of general plan consistency in most planning and development decisions, a local government may run the risk of approving projects based on a noncompliant General Plan (see item #2 below).  If a jurisdiction is sued over an inadequate General Plan the court may impose requirements for land use decisions until the jurisdiction brings its General Plan—including its Housing Element—into compliance with State law.

A Housing Element is considered out of compliance with State law if one of the following applies:

1. It has not been revised and updated by the statutory deadline, or
2. Its contents do not substantially comply with the statutory requirements. If a Housing Element is certified, there is a presumption that it is adequate, and a plaintiff must present an argument showing that it is in fact inadequate. 
Over the years, California has steadily increased the penalties for not having a legally compliant Housing Element, and this trend is expected to continue. 

Repercussions include:

1. Limited access to State Funding. Both the California Infrastructure and Economic Development Bank (CIEDB) and the Bay Area’s Metropolitan Transportation Commission (MTC) award funds based on competitions that take into consideration the approval status of a community’s Housing Element. See the list below for specific programs. 

2. Lawsuits. Developers and advocates have the right to sue jurisdictions if their Housing Element is not compliant with State Law. Recent Bay Area cities that were successfully sued include Corte Madera, Pittsburg, Pleasanton, Alameda, Benecia, Fremont, Rohnert Park, Berkeley, Napa County, and Santa Rosa. According to a memo from the Santa Barbara County Council, there has never been a city that has successfully argued that they do not need to comply with Housing Element law (July 2007, Housing Element Law: Mandates and Risks of Defiance). There are several potential consequences of being sued, including:

a. Mandatory compliance – The court must order the community to bring the Element into compliance within 120 days.

b. Suspension of local control on building matters – The court may suspend the locality’s authority to issue building permits or grant zoning changes, variances or subdivision map approvals. 

c. Court approval of housing developments – The court may step in and approve housing projects, including large projects that may not be wanted by the local community. 

d. Fees – If a jurisdiction faces a court action stemming from its lack of compliance and either loses or settles the case, it often must pay substantial attorney fees to the plaintiff’s attorneys in addition to the fees paid to its own attorneys. These fees can easily exceed $100,000.
Case Studies

The following case studies show the potential consequences of not having an adequate Housing Element. Few jurisdictions take the position that they do not need to comply with Housing Element law, as this strategy has never worked in court. 

The irony is that after spending large amounts of time and money defending their position, most jurisdictions that lose in court (or make an agreement to avoid going before a judge) end up with a plan that they can live with. A legally adequate Housing Element does not compromise their identity or character; in contrast it often makes their community more inclusive and stronger. In a number of cases, like Corte Madera and Napa, the housing plans ended up winning national awards and being a point of pride. 

The following case studies are taken from a report prepared by the Santa Barbara County Council (July 2007, Housing Element Law: Mandates and Risks of Defiance) or from conversations with the California Affordable Housing Law Projects, unless otherwise specified. 
Town of Corte Madera – The Town did not have a State certified Housing Element and was sued by advocates. The suit was settled once Corte Madera agreed to impose a fee on all commercial development to provide money for an affordable housing trust fund. It also created three new zoning districts that either required affordable housing or offered incentives for affordable units. One of these districts allows mixed use and triples the allowable residential density and the commercial Floor Area Ratio for developments where half the units are affordable. Additionally, the Town agreed to simplify procedures and waive many fees for affordable housing developers. The Housing Element was updated and certified by HCD under close scrutiny by the plaintiff. In the end, the Town had to pay approximately $100,000 for the plaintiff’s attorney fees as well as the costs for their own attorneys.
County of Madera – The County of Madera argued that Housing Element law was illegal and the County did not need to comply. The County attorney described this approach as providing a “slam dunk” to the plaintiffs. The Court ordered the County to pay $150,000 for the plaintiff’s attorney fees. 

County of Sonoma – An affordable housing advocacy group sued Sonoma County because its Housing Element did not adequately address the needs of low income residents. The County agreed to pass an inclusionary housing ordinance, build a homeless center, and add a jobs/housing linkage fee on commercial development. The Court ordered a moratorium on all new development until a certified Housing Element was adopted, and ordered the County to pay over $300,000 in legal fees. 

City of Santa Rosa – Santa Rosa had a track record of producing almost no affordable housing, and was sued by advocates. In the end, Santa Rosa agreed to allow higher density affordable housing developments without a conditional use permit, to identify a site for a homeless shelter and provide financial assistance, to establish an affordable housing trust fund, to provide more farm worker housing, and to impose an affordable housing fee on commercial and industrial development. The City had to pay $28,000 for the plaintiff’s legal fees. 
County of Santa Cruz – The County proposed meeting all of its need for low income housing through second units. A consortium of groups sued and after many legal battles, the County lost. The County was ordered to rezone 30 acres of land and devote $15 million to support development of low income housing.  (Source: MetroActive SantaCruz, Dec 20-27, 2006, http://www.metroactive.com/metro-santa-cruz/12.20.06/nuz-0651.html)

City of Benecia – Benecia inaccurately identified sites as being available for development. They were sued and lost. In the end, after several appeals, the City spent more than $500,000 in attorney fees and eventually was forced to comply. Two major pieces of the agreement included an inclusionary zoning ordinance and setting aside land for affordable housing. 
County of Napa – The County of Napa submitted a draft Housing Element to HCD in 2001, but did not make changes to the document to make it compliant with State law, which led to lawsuits. The Court ordered a moratorium on new developments and that the County pay the plaintiff’s legal fees. Eventually, the County agreed to rezone some sites, better supply affordable low income housing and farm worker housing, and develop a way for neighboring cities to accept some of its fair share number. Following a review of land capacity by the cities of Napa and American Canyon, an agreement was developed between the County and the cities, transferring some of the housing need numbers. (Note: Under State law counties are allowed to transfer a portion of their RHNA.) As part of the agreement, the County paid for improvements in the cities of Napa and American Canyon costing millions of dollars and agreed to other concessions. The fees awarded to the plaintiff’s attorney’s totaled over $238,000. (Source: Hillary Gitelman, Napa County Planning Department) 
City of Folsom – In 2001, the City of Folsom was sued by housing advocacy groups. They agreed to rezone 120 acres for multifamily housing, adopt an inclusionary zoning ordinance, create an affordable housing trust fund, donate land for affordable housing, change the zoning to allow for emergency shelters by right, and direct more money from their redevelopment authority to housing. Attorney fees totaled over $58,000. 
Access to Funding with a Certified Housing Element

Housing Elements have been mandatory portions of local general plans in California since 1969. This reflects the statutory recognition that the availability of housing is a matter of statewide importance, and cooperation between government and the private sector is critical to attainment of the State’s housing goals. To incentivize and reward local governments that have adopted compliant and effective Housing Elements, several housing, community development and infrastructure funding programs include Housing Element compliance as a rating and ranking or threshold requirement. 

Housing Element compliance is generally included as a set of rating and ranking criteria in programs where the primary applicants are local governments. As eligible applicants vary by program (e.g., only non-entitlement jurisdictions eligible for State CDBG or HOME programs), not all jurisdictions are affected by these programmatic requirements. The effect or significance of the Housing Element factor within the context of other competitive factors varies by program. Some of the programs that consider Housing Element certification in their criteria are:

· Building Equity and Growth in Neighborhoods (BEGIN) Program

· Community Development Block Grants (CDBG)

· HOME Investment Partnerships Program (HOME)

· Housing Enabled by Local Partnerships (HELP) Program, California Housing Finance Agency

· Infill Incentive Grant (IIG) Program 

· Infrastructure State Revolving Fund (ISRF) Program, California Infrastructure and Economic Development Bank (I-Bank)  


· Single Family Home Program 

· Workforce Housing Reward (WFH) Program (no current funding available) 
Resources

The best source of additional information is a memo written by Santa Barbara’s legal council in 2007, Housing Element Law: Mandates and Risks of Defiance, available on the Workbook CD and on the 21 Elements Housing Elements Workbook website.
Another source of information that offers insight to the advocacy community’s interpretation of the law is California Housing Law Element Manual, California Public Interest Law Project, April, 2008, available on the Workbook CD and on the 21 Elements Housing Elements Workbook website. 

An authoritative book on the subject is California Housing Element Law: The Issue of Local Noncompliance, by Paul Lewis (2003, Public Policy Institute of California).

Jurisdictions are also encouraged to review the relevant California State Law, available on HCD’s website, and talk to their staff attorneys.
Produced by San Mateo County Department of Housing and Baird + Driskell Community Planning.
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